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1. introduction
This DfES guidance relates to Part 2 of the Equality Act 2006, which sets out provisions in force from 30 April 2007 prohibiting discrimination on grounds of religion or belief in the provision of goods, facilities and services, including education.  The guidance is mainly concerned with explaining the special considerations that arise in the case of education because of the strong tradition of schools with a religious character which exist in England, Wales and Scotland and the way in which religion and worship play an everyday part in maintained schools more widely.  Whilst the guidance is mainly about Section 49 of the Act regarding educational establishments, it also includes guidance for Local Authorities and public authorities in relation to specific exemptions in Sections 51 and 52 of the Act.
2. definitions

Religion, belief
The concepts of religion and belief in the Act will be construed by the courts in accordance with Article 9 of the European Convention on Human Rights, and with existing case law.  This means that to benefit from protection under the Act, a religion or belief must have a clear structure and belief system, and should have a certain level of cogency, seriousness, and cohesion, and not be incompatible with human dignity. ‘Religion’ will include for example all the major faith groups and ‘belief’ will include non-religious worldviews such as humanism.  Religion will also include denominations or sects within a religion, such as Catholics or Protestants within Christianity.  Lack of religion or belief (e.g. atheism) is also included in the definition of ‘religion or belief’.

DISCRIMINATION

Discrimination on grounds of religion or belief means treating a person less favourably than another person is or would be treated, because of their religion or belief, or the religion or belief they are perceived to have, their lack of religion or belief, or the religion or belief, or lack of it, of someone else with whom they are associated.  Direct discrimination is when someone is given less favourable treatment on grounds of their religion or belief.  Indirect discrimination occurs when a practice or procedure has the effect, (resulting in someone suffering actual disadvantage), of putting people of a particular religion or belief, or none, at a disadvantage, and it cannot reasonably be justified on other grounds.
3. key purpose of the legislation

The Act sets out that it is unlawful for maintained schools, independent schools and special schools to discriminate against a person in the following ways:

(a) in the terms on which it offers to admit the person as a pupil,

(b) by refusing to accept an application to admit the person as a pupil, or

(c) where the person is a pupil of the establishment:

(i) 
in the way in which it affords him or her access to any benefit, facility or service 

(ii) 
by refusing the person access to a benefit, facility or service,

(iii) 
by excluding the person from the establishment, or
(iv) 
by subjecting the person to any other detriment.
Schools are advised to review their policies and practices to make sure these meet the requirements of the Act so that they are not doing anything which would discriminate against pupils on grounds of their religion or belief, or lack of it, or that of their parents (or guardians/carers) – even if they believe that they are already operating in a non-discriminatory way.
4. exceptions and exemptions
The guidance outlines three main areas in which limited exceptions to or exemptions from the non-discrimination provisions apply to schools:
· Schools of a religious character (also known as faith schools);

· a broad exemption in the Act for anything to do with the content of the curriculum;

· in relation to existing education legislation regarding provision of a daily act of collective worship in maintained schools.
5. schools of a religious character (Faith schools)
The Equality Act 2006 provides that schools will not be allowed to admit or refuse to admit pupils on the basis of religion or belief and must treat pupils equally irrespective of their own or their parents’ religion or belief or lack of it.  However, limited exemptions apply to schools of a religious character, and the guidance says: ‘in summary: the exceptions mean that maintained schools which have a religious character and independent schools which have a religious ethos (and are registered as such) are not subject to the provisions relating to admissions and pupils’ access to benefits, facilities and services’.  
The guidance gives the following example of how faith schools might act and how they would be treated under the Act: ‘Faith schools will still be able to publish oversubscription criteria that give priority to children who are members of or practise their faith.  Parents of children who have not been admitted to a faith school simply because they are not members of or do not practise the faith will have no claim that their child has been discriminated against on grounds of religion or belief.  (This does not affect the separate statutory right of appeal about a decision not to offer their child a place at the school.)’
6. the curriculum
There is a broad exemption in the Act covering anything done by schools in connection with the content of the curriculum.  This is to ensure that all schools can continue to deliver the broad-based and inclusive curriculum to which all children are entitled without fear of challenge based on the religious views of particular parents or children.  It accordingly covers the National Curriculum, together with elements such as RE which is not part of the National Curriculum but which is required by law to be taught in maintained schools.  It includes elements such as the provision of school library books, which are aimed at the delivery of a broad-based and balanced education to pupils.  It also extends to independent schools, which do not have to teach the National Curriculum.

For example, the guidance says:  ‘Schools should continue to teach evolution theories in science classes.  Parents of pupils whose religion discounts evolution cannot claim that their child is being discriminated against because theories which are not in accordance with their religion are being taught, or because alternative views such as creationism are not given equal weight’.

7. collective worship

This exemption ensures that all schools can continue to provide collective worship in the way legislation requires them to.  It also extends to activities organised by or on behalf of the school.  

The example given is: ‘Maintained schools will still be able to provide a daily act of collective worship of a broadly Christian character (or different religion(s) if the school has obtained from their local SACRE a determination to modify their worship arrangements). Parents of pupils who do not wish them to participate may withdraw their children from the collective worship since they have that right.  However, parents of other religions or beliefs cannot claim that their children are discriminated against on grounds of religion or belief simply because the school does not provide alternative facilities or services for separate worship by adherents to other religions or beliefs.’
The full guidance document can be viewed/downloaded at: http://www.teachernet.gov.uk/wholeschool/equality/religion/
The Equality Act 2006 can be read online at:

http://www.opsi.gov.uk/acts/acts2006/20060003.htm
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